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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
  
 
SESSIONS CASE NO.         :-     289 of 2015 

(Under Section 376/511/109 of the IPC, 
arising out of G.R. Case No.  1123 of 
2015) 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Sri Susil Sarmah, 
Son of Sri Ramlal Sarmah, 
Resident of Dhulapadung gaon, 
Police Station – Rangapara, 
Dist:- Sonitpur, Assam. 
2.   Sri Mithun Saha, 
Son of Late Haran Saha, 
Resident of Dhulapadung gaon, 
Police Station – Rangapara, 
Dist:- Sonitpur, Assam. 
3.   Sri Bolo Gupta, 
Son of late Binoy Gupta, 
Resident of Dhulapadung gaon, 
Police Station – Rangapara, 
Dist:- Sonitpur, Assam.    
  

Date of framing Charge :- 11/09/2015 
 

Date of Recording Evidence :- 14/10/2015, 26/11/2015 
04/03/2016,06/08/2016 
10/01/2017 & 03/01/2018 
   

Date of examination of accused u/s 
313 Cr.P.C 

:- 08/03/2017 
  
 

Date of Argument :- 20/03/2018 
 

Date of Judgment :- 20/03/2018. 
  
 

Counsel for the Prosecution :- Mr. M.C. Baruah, 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- Mr. A.K. Mahanta , Advocate.  



Page 2 of 28 

 

Sessions Case No. 289 of 2015 Page 2 

 

JUDGMENT 

1.  In this case accused Sri Bolo Gupta  is put for trial for allegation 

of charge u/s 376 of the IPC, accused Sri Sushil Sarma is put for trial 

for allegation of charge u/s 109 of the IPC and accused Sri Mithun 

Saha is put for trial for allegation of charge u/s 376/511 and 109 of the 

IPC.  

2.  The facts leading to institution of this case, according to the 

FIR, in brief is that on or about 3.30 p.m. of 15-05-2015, while the 

informant returned from tuition, reached near Thakurbari play ground 

she met accused Bolo Gupta who was standing there with his motor 

cycle. Taking advantage of absence of other persons, said Bolo Gupta 

forcefully took the informant in his motor cycle and took her towards a 

Hola situated at the opposite direction. In that place, other two 

accused Mithun Saha and Sushil Sarma were waiting there. Accused 

Bolo Gupta committed rape on her and other two accused persons 

helped the accused Bolo Gupta by gagging informant’s mouth. But 

while she raised alarm some boys who were playing at the play ground 

came to the scene then the accused persons fled away. At the time of 

committing rape, accused persons threatened her to kill, therefore, it 

becomes some late in filing the ejahar. Hence,this prosecution case.  

Accordingly, an ejahar was filed by the victim before the O/C 

Rangapara Police Station on 19-05-2014.         

3.  On receipt of the aforementioned FIR, the O/C Rangapara 

Police Station registered Rangapara P.S. Case No. 49/15 u/s 

366(A)/376(1)/506/34 of the IPC r/w section 4 of the POCSO Act. After 

completion of usual investigation, the O/C Rangapara Police Station 

sent up the case for trial u/s 366/376(1)/506/34 of the IPC r/w section 

4 of the POCSO Act  against the accused persons namely, Bolo Gupta, 

Mithun Saha and Sushil Sarma. 

4. On being appeared the accused persons before this Court, my 

learned predecessor-in-Court, after hearing both parties, framed 
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charge u/s 376  of the IPC against the accused Bolo Gupta, framed 

charge u/s 376/511/109 of the IPC against the accused Mithun Saha 

and framed charge u/s 109 of the IPC against the accused Sushil 

Sarma. Particulars of the respective charges were read over, explained 

to the accused persons to which they pleaded not guilty and claimed 

to be tried.  

5.   To substantiate the case prosecution examined as many as nine 

numbers of witnesses. After completion of prosecution evidence, 

statements of the accused persons are recorded u/s 313 Cr.P.C. All the 

allegations made against the accused persons and the evidence 

appears against them are put before them for their explanation where 

they denied the allegation and declined to adduce defence evidence.   

6. The points for decision in this case are that - 

(1) “ Whether the accused Bolo Gupta on last 15-05-2015 

at about 3.30 p.m. at the Hola near Thakurbari field under 

Rangapara Police station, committed rape upon the victim 

and thereby committed an offence punishable under 

section 376   of the IPC?   

2) “ Whether the accused Sushil Sarma on last 15-05-

2015 at about 3.30 p.m. at the Hola near Thakurbari field 

under Rangapara Police station, abetted the accused Bolo 

Gupta to commit rape upon the victim and thereby 

committed an offence punishable under section 109 of 

the IPC?   

3) “ Whether the accused Mithun Saha  on last 15-05-

2015 at about 3.30 p.m. at the Hola near Thakurbari field 

under Rangapara Police station, attempted to commit 

rape upon the victim and thereby committed an offence 

punishable under section 376/511 of the IPC? and  

4) Whether the accused Mithun Saha  on last 15-05-2015 

at about 3.30 p.m. at the Hola near Thakurbari field under 

Rangapara Police station, abetted the accused Bolo Gupta 

to  commit rape upon the victim and thereby committed 

an offence punishable under section 109 of the IPC?   
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Reasons, Decisions and reason for decision. 

7. To arrive at the judicial decision, let me appreciate the 

evidence on record. 

8. PW 1 Dr. Bibha Noni Keot, stated that on 19-05-2015 she was 

posted as working as Sr. Medical & Health Officer in the Kanaklata Civil 

Hospital, Tezpur and on that day at about 6.40 p.m. in the labour 

room complex of KCH, she examined Miss Rupjyoti Saikia, 16 years 5 

months, D/O Jonaram Saikia of village Thakurbari, Dhulapadung goan, 

PS  Rangapara, in reference to Rangapara PS case No. 49/15 dt. 19-

05-2015,on being escorted and identified by Woman PC No. 610 

Anjumoni Dutta of Rangapara PS, in presence of GNM Dipali Devi vide 

Hospital Registration Emergency OPD No.10117 /15 dt. 19-05-2015 

and found the following:   

    Consent for examination taken from mother of the 
victim.  Menstrual history – LMP 16-05-2015.   

  History of Sexual Exposure- 15-05-2015 at 4.30 p.m. 

  Identification mark – A black mole present on left arm.  

  Height – 144 cm., Weight – 38 Kg, Teeth – 7 in all four 

quadrants. At the time of examination, she was well dressed, neat and 

tidy and normal gait. Secondary sexual characters developed. Vulva 

and vagina normal. Hymen absent. Menstrual bleeding present. No 

injury marks seen in any parts of her body as well as on her private 

parts.   Investigation advised and report-  

1. Vaginal smear for spermatozoa – not seen. Done in 

KCH Lab. Lab No. 53/15 dt.  19-05-2015. 

2. Urine for HCG – negative. Done at Done at Assam X-

ray Clinic & Laboratory by Pathologist Dr. Dipen 

Mahanta. Patient ID  24413 dt.20-05-2015.   

3.  USG of pelvis - Done at Done at Assam X-ray Clinic 

& Laboratory by Radiologist Dr. P.K. Barman,. 
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Patient ID  R 41 dt.20-05-2015.  

Uterus is anteverted and is normal in size, shape 

and outlines. Measures 6.8 x 3.1 x 2.6 cm in length, 

breadth and thickness. The myometrium is of 

normal echotexures without any detectable focal 

lesion. The endometrium is of normal thickness 

measuring 7.1 mm. No gestational sack or product 

of conception is seen in the uterine cavity.  

Ovaries : Both the ovaries are normal size, shape 

and echotexures. Right ovary measures – 24 x 21 x 

21 mms. 

Left ovary measures – 17 x 16 x 14 mms. 

No evidence of any cystic or solid lesion is seen in 

the ovaries. No mass lesion is seen in the 

pelvis/parametrium.  

No abnormal fluid collection seen in the peritoneal 

cavity and in the POD. 

Impression: Normal pelvic organs and non gravid 

uterus.       

4. X-ray for age determination (hand, wrist joint, elbow 

joint and iliac crest) Done at Assam X-ray Clinic & 

Laboratory by Radiologist Dr. P.K. Barman on 20-05-

2015.   

Report -  

Union of the epiphysis of lower ends of the radius and 

ulna are complete.     

All Epiphysis of the bones around the elbow joint have 

fused.   

Epiphysis of iliac crest has appeared but not fused.     

Impression : Age of the person under investigation is 

above 18 years.     

OPINION: 

1. No signs and symptoms of recent sexual 
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intercourse seen at the time of examination.  

2. No injury marks seen in any part of her body as 

well as on her private parts.   

3.       Age of the victim is above 18 years.  

Ext. 1 is the Medical Report and Ext. 1(1) is her signature.    

9. PW 2, Smt. Swapna Saikia, the mother of the victim, has stated 

that the age of her daughter/victim is about 17½ years. She knows all 

the accused persons. The incident occurred on 15th May, 2015. Her 

daughter went to tuition at about 3.30 p.m. to Namonigaon which is 

about four and half km away from their house. At about 5.30 p.m. two 

boys brought her daughter and left her in our house. Her daughter 

washed her shirt after coming back. When she asked her why she 

washing her shirt, she said that as it has become dirty due to mud, she 

is washing the said. She was very angry at that time. When she asked 

her why she was angry, she said that you should not talk to Susil. 

Later on, after three days of the incident, one Jabir informed her that 

some incident has happened with her daughter. When she asked Jabir, 

Jabir told her that three boys had raped her daughter in Thakurbari 

field. Thereafter, she asked her daughter about the incident. Her 

daughter told her that the accused named Gupta called her and took 

her on his bike to Thakurbari field. She also told that she was not 

willing to go but the accused told her that there is nothing to fear. He 

daughter told her that her hands tied with rope and covered her eyes 

and raped her.  Lateron Mithun also tried to rape her. At that time 

accused Susil took photographs on his mobile. Lateron, some villagers 

gathered there and the accused fled away therefrom. She also 

informed about the incident to Mahila Samity. Lateron her daughter 

lodged the FIR after three days. Her daughter was medically examined 

and her statement was also recorded.    

 Though she has been exposed to long cross-examination but 

the evidence as to she has been reported about the incident by Jabir 

Ahmed and her daughter (victim) that “the accused named Gupta 
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called her and took her on his bike to Thakurbari field, She also told 

that she was not willing to go but the accused told her that there is 

nothing to fear, her daughter told her that her hands tied with rope 

and covered her eyes and raped her, lateron Mithun also tried to rape 

her, at that time accused Susil took photographs on his mobile, 

lateron, some villagers gathered there and the accused fled away 

therefrom” has remained unchallenged.   

10. PW 3 Sri Ashok Kumar stated that he knows the victim and also 

knows all the three accused persons. The incident occurred on 15th 

and it was Friday. He does not remember the month. On the day of 

incident he along with 5/6 other boys were playing Cricket in 

Thakurbari field. They saw that the accused Bolo Gupta (the accused 

has been identified in the court by this witness) was going on his bike 

with Rupjyoti and her mouth was tied with a cloth. The accused took 

her near “Bagan”. Lateron they saw the victim sitting in the “Bagan” 

and she was crying. They saw other two accused persons going 

therefrom. Lateron, he, Allarush and Manik took the victim to her 

house.   

 Though he has been exposed to long cross-examination but the 

evidence as to “on the day of incident he along with 5/6 other boys 

were playing Cricket in Thakurbari field, they saw that the accused 

Bolo Gupta (the accused has been identified in the court by this 

witness) was going on his bike with Miss X and her mouth was tied 

with a cloth. The accused took her near Bagan. Lateron they saw the 

victim sitting in the “Bagan” and she was crying. They saw other two 

accused persons going therefrom”  has remained unchallenged.   

11.   PW 4 Sri Allarush Munda has stated that he knows the victim. 

He also knows all the three accused persons. The incident occurred 3 / 

4 months ago. They were playing Cricket in Thakurbari field. He saw a 

person was going on his bike with the victim and her mouth was tied 

with a cloth.  He could not identify the person who was driving the 

bike. A tire of the bike was punctured, therefore they were suspicious 
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and went to see what happened. They saw the victim sitting and she 

was crying. The victim told them that Bolo brought her when she was 

going to tuition. She also told that Bhanu and Mithu were also there. 

Later on, they took the victim to her house.   

  In cross-examination he admitted that they asked the victim to 

go to police, however, she told that as she was afraid of being beaten 

up.    

12. PW 5, the victim stated that she knows the accused persons. 

she called them as “dada”. The incident occurred on 15-05-2015. On 

that day she was going for tuition at about 3.30 p.m. at Guruduwara in 

the house of Rana Sir. Sir told her that on that day there will be no 

tuition, then she returned back. When she crossed Guruduwara, 

accused Bolo was coming on his bike. He told her that he has 

something to tell her, she told him to tell, but Bolo asked her to sit on 

bike. When she did not wanted to ride on his bike, Bolo asked her not 

to be afraid as he is like her brother (Dada). Then she sat on his bike 

and took her to Thakurbari Field. She was asked by Bolo to sit near a 

tree but she did not sit. At that time Bolo Gupta received phone call 

over mobile from Sunil. Then she suspected something. The victim has 

also deposed that thereafter accused Mithun also came to that place. 

Mithun snatched away her bag and mobile. Thereafter Mithun picked 

her up and took her to a nearby Bagan. Thereafter Mithun asked Bolo 

Gupta to do bad act. Mithun and Bolo tied her hand from back side. 

Mithun also tied her mouth with a handkerchief. Bolo Gupta along with 

Mithun threatened her that if she shout, they will kill her. Bolo 

removed her clothes and committed bad act on her. Bolo opened his 

zip. He inserted his organ in her private parts and her private part was 

bleeding profusely. Thereafter, Mithun asked Bolo Gupta to go and he 

wiped blood from her private part with the handkerchief. Thereafter, 

Mithun also removed his pant but on hearing the sound of people 

coming he could not do anything. Mithun asked her to hide but she did 

not. Thereafter some boys came. Before that Susil Sarma also came 
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when Bolo Gupta doing bad act. She asked for help but Susil smiled 

and did not helped her. When the boys came all the accused persons 

fled away thereform. Lateron Manik helped her in wearing her dress. 

The boys, namely, Manik, Ashok and another, lateron left her in their 

cycle to their house. They have seen all the accused persons. She did 

not told the incident immediately to her mother as she was ashamed 

and fearing that her mother will stop her from going to school. Later 

on Jabir told about the incident to her mother. She washed her 

sporting shirt after coming to house as it was also soaked with blood. 

After three days, she lodged the FIR, Ext.2, and Ext. 2(1) is her 

signature. She was taken to police station by her mother and she was 

also taken to Court for recording her statement, Ext. 3 and Ext. 3(1) to 

3(6) are her signatures.   

 Though she has been exposed to long cross-examination but 

the evidence as to at the relevant time “she returned from the house 

of Rana Sir as there were no tuition and crossed Gurudwara, accused 

Bolo was coming on his bike, he told her that he has something to tell 

her, she told him to tell, but Bolo asked her to sit on bike, when she 

did not wanted to ride on his bike, Bolo asked her not to be afraid as 

he is like her brother (Dada), then she sat on his bike and took her to 

Thakurbari Field. She was asked by Bolo to sit near a tree but she did 

not sit. At that time Bolo Gupta received phone call over mobile from 

Sunil. Then she suspected something, thereafter accused Mithun also 

came to that place. Mithun snatched away her bag and mobile. 

Thereafter Mithun picked her up and took her to a nearby “Bagan”, 

Mithun and Bolo tied her hand from back side. Mithun also tied her 

mouth with a handkerchief. Bolo Gupta along with Mithun threatened 

her that if she shout, they will kill her, Bolo opened his zip of pant, 

inserted his sexual organ in her private parts and her private part was 

bleeding profusely, Mithun asked Bolo Gupta to go and he wiped blood 

from her private part with the handkerchief, thereafter, Mithun also 

removed his pant but on hearing the sound of people coming he could 

not do anything, Mithun asked her to hide but she did not has 
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remained unchallenged. Besides, the lodging of FIR, Ext. 2 and her 

statement made u/s 164 Cr.P.C. vide Ext. 3 are also remained 

unchallenged.    

13.  PW 6 Sri Manik Bhuihar who turned hostile. The unhostile 

portion of his evidence is that he knows all the three accused persons. 

The incident occurred 3 / 4 months ago. They were playing Cricket in 

Thakurbari field. There were other boys also. He saw a girl whose face 

was covered with a handkerchief was going on a bike towards the tea 

garden. After about half an hour they went to that place and saw that 

the girl was sitting on the ground near a “Nalla”. Thereafter he turned 

hostile.   

14. PW 7 Sri Basanta Kr. Borah, has stated that On 19-05-2015 he 

was posted at Rangapara Police Station as SI of Police. On that day, 

O/C of Ragapara PS Ajijur Rahman received an FIR from victim Miss X 

and after receiving the FIR he was entrusted with the investigation of 

this case by the O/C of Rangapara Police Station. The FIR was 

registered as Rangapara PS Case No. 49/15. Ext. 2 is the FIR and 

Ext. 2(2) is the signature of Ajijur Rahman, O/C of Rangapara PS 

which is known to him. Thereafter, he recorded the statement of the 

victim in the Police Station and sent her for medical examination, at 

KCH, Tezpur. Victim was also sent for recording her statement u/s 164 

Cr.P.C. On 19-05-2015 he visited the place of occurrence and prepared 

a sketch map of the place of occurrence vide Ext. 4 and Ext. 4(1) is 

his signature. On that day he also recorded the statement of one 

witnesses and lateron 0n 23-05-2015 he examined the other 

witnesses. Thereafter, on 25-05-2015,  he arrested the accused Bolo 

Gupta and Mithun Saha. The other accused namely Sunil Sarma was 

not found and therefore he was shown as absconder in the 

chargesheet. After collecting the medical report of the victim and after 

completion of investigation, I laid charge sheet against the three 

accused persons u/s 366/376(1)/506/34 IPC. Ext. 5 is the charge sheet 

and Ext. 5(1) is his signature.     
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 In cross-examination, he admitted that the place of occurrence 

was shown to him by the victim. He was accompanied by the victim, 

her mother to the place of occurrence. He has not noted the distance 

between the place of occurrence and Thakurbari play ground.   

 Though he has been exposed to long cross-examination but 

evidence as to after completion of usual investigation, he laid charge 

sheet u/s 366/376(1)/506/34 IPC against the accused persons vide 

Ext. 5 has remained unchallenged.      

15. PW 8 Jabir Ahmed Ansari, has stated that he knows all the 

three accused persons. He also knows the victim. The incident 

occurred about one year ago. On the day of the incident at about 

3/3.30 p.m. they were playing Cricket in Thakurbari field. At that time 

three boys namely, Manik, Ashok and another (whose name is not 

known to him) told him that three boys committed misdeeds forcefully 

upon a girl near Thakurbari field.  These three boys also told him that 

on being seeing the incident, they put up dress upon the victim as she 

was found in naked. Then aforesaid three miscreants fled away from 

the spot. On the next day, he met the mother of the victim on the road 

and narrated the incident to her.  During investigation when the police 

arrived, he told police that he can identify the house of Manik, Ashok 

and Janglu who had informed him about the incident. These three 

boys reported the name of the three accused persons.  

 Though he has been exposed to long cross-examination but 

evidence as to whether on the day of the incident at about 3/3.30 p.m. 

they were playing Cricket in Thakurbari field, at that time three boys 

namely, Manik, Ashok and another (whose name is not known to him) 

told him that three boys committed misdeeds forcefully upon a girl 

near Thakurbari field, these three boys also told him that on being 

seeing the incident, they put up dress upon the victim as she was 

found in naked, then aforesaid three miscreants fled away from the 

spot, on the next day, he met the mother of the victim on the road 

and narrated the incident to her has remained unchallenged.  
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16.    PW 9 Smti M. Sharma, Judicial Magistrate, 1st class, Tezpur 

stated before the court that on 20-05-2015 she was working as 

Judicial Magistrate, 1st class, Tezpur, being the Elaka Magistrate of 

Rangapara PS, the I.O. forwarded Smt. Rupjyoti Saikia in reference to 

Rangapara PS Case No. 49/15 u/s 366(A)/376(1)/506 of the IPC with a 

prayer to record the statement of the aforesaid victim u/s 164 Cr.P.C. 

On perusal of the case record it was found that the victim was below 

the age of 18 years for which reason thereafter he has sent the victim 

for reflection period of two days State Shelter Home, Nagaon. After 

undergoing the reflection period of two days in the State Shelter 

Home, Nagaon the victim was produced before her on 22-05-15 by 

WPC 610 named Anjumoni Dutta of Rangapara PS who had earlier 

identified the victim on 20-05-15 as well. On 22-05-15 she has 

recorded the 164 Cr.P.C. statement of Miss X after assuring that the 

victim was making statement before her voluntarily. After recording 

the statement of the victim u/s 164 Cr.P.C., she read over the victim 

the contents of her statement and thereafter the victim put her 

signature before her in her statement. Ext. 3 is the said statement of 

the victim Miss X and Ext. 3(7) is her signature. Ext.6 is the GR Case 

being No. 1123/15 and Ext. 6(1) is her order dated 20-05-15 and Ext. 

6(2) is her signature.  Ext. 6(3) is the order dated 22-05-15 and Ext. 

6(4) is her signature.   

17.    PW 7(A) Sri Sri Basanta Kr. Borah, the Investigating Officer of 

the case, in his re examination has stated that “on 19-05-2015 he was 

posted as SI of police under Rangapara Police station. In connection 

with this case he has adduced evidence on last 04-03-2016 but due to 

inadvertent mistake, he has failed to confirm the statement of hostile 

witness Sri Manik Bhuihar. Witness Manik Bhuihar stated to him that 

on 15-05-2015 he along with Ashok Kumar, Alarush Munda were 

playing at the Thakurbari field in the evening time. During that time at 

about 3.30/4 p.m. he saw Bolu Gupta riding a motor cycle carrying a 

girl in his backside, went towards Bagan through play ground, the girls 

belongs to Dhulapadung village, he did not know her name. Though 
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they were playing but they suspected. After about 10 minutes when 

they followed them they saw Bolu Gupta carrying Sunil Sarma in his 

motor cycle went through the play ground. When she did not see the 

girl, he Ashok Kumar and Alarush went towards garden and saw the 

girl was leaning and sitting upon a tree plant look like sick. While all 

the three were asked her what happened, she told them that Bolu 

Gupta committed rape on her and other two accused were gagged her 

mouth, as they reached there, saw other accused did not able to do 

misdeed otherwise they could have did. Though they saw two persons 

went through the motor cycle but they did not see other one. Probably 

he has hiding in the garden. Then they took the girl in a cycle, 

dropped her at her house. During that time the girl told to them that 

her name is Miss “X” While they were playing in the play ground Jabir 

Ahmed who belongs to their village was also there. They have 

narrated the whole incident to said Jabir Ahmed. The girl also told that 

in the incident Bolu Gupta, Sunil Sarma and other one Mithun Saha 

were also there.    

 Ext. 7 is the case diary of Rangapara P.S Case No. 49/15 and 

Ext.7(1) is the relevant statement of Manik Bhuihar recorded under 

section 161 of Cr.P.C. and Ext. 7(2) is his signature.       

18.  These much is the evidence of the prosecution case. The 

accused pleaded total denial while their statements were recorded u/s 

313 of Cr.P.C.   

19.  I have also heard the argument put forward by the learned 

counsels of both sides.      

20. Learned counsel for the accused persons has submitted that 

the prosecution has failed to prove the case beyond any reasonable 

doubt. Firstly, even if accused Bolu Gupta committed sexual 

intercourse with the victim that cannot be stated to be a forceful and it 

can be stated to be without consent. Had that been not so the victim 

must have sustained some injury not only in her private parts but also 



Page 14 of 28 

 

Sessions Case No. 289 of 2015 Page 14 

 

in her body. But, the doctor stated that there is no any symptom of 

recent sexual intercourse seen at the time of examination. Secondly, 

the doctor opined that there is no any injury marks on her body. No 

doubt there may not be symptoms of recent sexual intercourse as the 

alleged sexual intercourse was took place four days earlier but in such 

a forceful sexual intercourse she must have sustained injury not only in 

her private parts but also in her body. Thirdly, the girl is major above 

the age of 18 years. Fourthly, had the incident really been took place 

on 15-05-2015 she could have stated to her parents atleast to her 

mother on that very day but her mother came to know about the 

incident from one Jabir Ahmed Ansari that too after 2/3 days. 

Therefore, it is presumed that the victim had enjoyed sexual 

intercourse with the accused with her consent but when the matter 

was exposed they filed this case against the accused persons as such, 

it cannot be a case of rape.          

21.  On the other hand, learned Public Prosecutor, Sonitpur, Tezpur 

submitted that the prosecution has ably proved the case beyond any 

reasonable doubt by way of convincing and cogent evidence given by 

victim and other witnesses. Learned Public Prosecutor again submitted 

that the doctor who examined the victim only after four days of 

incident so there may not be any sign of recent sexual intercourse. 

Besides that, mere delay in filing the FIR, in this type of case cannot 

be a ground to doubt the case of prosecution. Under such 

circumstances, accused is required to be convicted.  

22. Keeping in mind the argument advanced by learned counsel for 

both parties, I am going to dispose of the case as follows.  

23.  A careful perusal of the whole case record including the 

evidence it appears that complainant/victim has filed the ejahar on 19-

05-2015 whereas the alleged incident took place on 15-05-2015. The 

FIR was lodged by complainant/victim after four days of the incident.    

Mere delay in filing the FIR is not a ground to doubt the case of 

prosecution that the evidence given by informant should not be 
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accepted. There may be various reasons for filing a complaint after 

some delay in such type of incident. The prosecutrix being a girl of 

tradition bound non permissive society would be extremely reluctant 

even to admit that any incident which is likely to reflect on her chastity 

had ever occurred. So, she would be conscious of the danger of being 

ostracized by the society or being looked down by the society including 

by her own family members, relatives she would have face the risk of 

losing the love and respect of her own family members, near relatives. 

Besides, in the last portion of the FIR the complainant stated that the 

accused repeatedly threatened her to kill, therefore, out of feat it 

becomes delay in lodging the FIR. Besides that, the informant cannot 

tell about the incident to her guardian on that very day of incident as 

because, there is a threat of killing by the accused. So, she might be 

worrying about her future, she might have been frightened and may 

be in traumatic state of mind. Under such circumstances, the filing of 

ejahar in four days delay in considering the gravity of the alleged 

offence in the present case is justified ground. As such, I cannot agree 

with the learned Counsel for the accused persons.  

24.  Learned Counsel for accused submitted that the ejahar does 

not bear the details outline of the incident. In fact, the ejahar filed by 

the complainant bears the details outline of the incident, so, it cannot 

be ruled out that the FIR does not reveal the allegation of offence.  

25.  It has been held in Nishar Ali –vs- State of UP that –  

“The FIR is not a substantive piece of evidence, it 

can only be used for the purposes of contradicting 

and discrediting a witness under S. 145 of the 

Evidence Act.” 

26.   Here in the present case one may raise a question that there is 

only one witness i.e. the victim who is the only eye witness to the 

occurrence. So, the question of false implication of accused may be 

arisen.  
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27.  It has been stated in the catena of judgment that the main 

evidence in all such cases is that of the victim herself. In practice a 

conviction on rape almost entirely depends on the credibility of the 

woman so called it if the essential ingredients are concerned the other 

evidence being merely corroborative e. It is not necessary that there 

should be independent corroboration of every material circumstance in 

the sense that the independent evidence in the case, apart from the 

testimony of complainant should in itself be sufficient to sustain 

conviction. All that is required is that there must be additional evidence 

rendering it probable that the story of the complainant is true and that 

is reasonably safe upon it.  

28.  Here in the present case, according to the victim/informant on 

or about 3.30 p.m. of 15-05-15 while she returned back from tuition as 

usual, she crossed Gurudwara, accused Bolo Gupta was coming on a 

bike and told her that he has something to tell, when she stated to tell 

she asked to sit on his bike, though she wanted to ride with the 

accused but he asked her not to be afraid as he is like her brother 

then she sit on his bike and took her to Thakurbari field and in the said 

field under a tree, she was asked to sit but she did not. During that 

time Bolo Gupta received a phone call from Sunil. Then she suspected 

something, thereafter, Mithun also came to that place, Mithun 

snatched away her bag and mobile and Mithun picked her up and took 

her to a nearby Bagan. Thereafter Mithun asked Bolo Gupta to do bad 

act. Mithun and Bolo tied her hands from back side. Mithun also tied 

her mouth with a handkerchief. Bolo Gupta along with Mithun 

threatened her that if she shout, they will kill her. Bolo removed her 

clothes and committed bad act on her. Bolo by opening his zip  

inserted his sexual organ into her private parts and her private part 

was bleeding profusely. Thereafter, Mithun asked Bolo Gupta to go 

and he wiped blood from her private part with the handkerchief. 

Thereafter, Mithun also removed his pant but on hearing the sound of 

people coming he could not do anything. Mithun asked her to hide but 

she did not hide. Thereafter some boys came.  When the boys came, 
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all the accused persons fled away therefrom. She put her jeans and 

was sitting thereon. Lateron Manik helped her in wearing her panty. 

The boys, namely, Manik, Ashok and another, lateron left her in their 

cycle to their house. They have seen all the accused persons. Though 

she has been exposed to long cross-examination but the evidence as 

to accused Bolo Gupta took her in a bike to under a tree near 

Thakurbari Field where Mithun snatched away her bag and mobile, 

Mithun picked her up and took her to a nearby  “Bagan” and asked 

Bolo Gupta to do bad act, then Mithun and Bolo tied her hands from 

back side, Mithun also tied her mouth with a handkerchief, both of 

them threatened her to kill, then Bolo by opening his zip inserted his 

sexual organ into her private parts where it was bleeding profusely, 

thereafter, Mithun asked Bolo Gupta to go and Mithun wiped blood 

from her private part with the handkerchief, thereafter Mithun also 

removed his pant but on hearing the sound of people coming he could 

not do anything, Mithun asked her to hide but she did not hide has 

remained unchallenged. Besides, the evidence that after the incident 

there were three boys Manik, Ashok and one another who had seen 

the accused persons has remained unchallenged. Besides, there is no 

any evidence of any enmity or quarrel with any of the accused persons 

with the victim or any of the family members of the victim to implicate 

the accused persons falsely.  

 PW 3 Sri Ashok Kumar stated that on the day of incident he 

along with 5/6 other boys were playing cricket in Thakurbari field. 

They saw that the accused Bolo Gupta was going on his bike with 

Rupjyoti and her mouth was tied with a cloth. The accused took her 

near Bagan. Lateron they saw the victim sitting in the Bagan and she 

was crying. They saw other two accused persons going therefrom. 

Lateron, he, Allarush and Manik took the victim to her house.  

 PW 4 Sri Allarush Munda also supported the evidence of PW 3 

and victim stated that at the relevant time they were playing Cricket in 

Thakurbari field. He saw a person was going on his bike with the 
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victim and her mouth was tied with a cloth.  He could not identify the 

person who was driving the bike. A tire of the bike was punctured, 

therefore they were suspicious and went to see what happened. They 

saw the victim sitting and she was crying. The victim told them that 

Bolo brought her when she was going to tuition. She also told that 

Bhanu and Mithu were also there. Later on, they took the victim to her 

house.   

  PW 8 Jabir Ahmed Ansari who informed the matter to the 

mother of the victim stated that at the relevant time they were playing 

Cricket in Thakurbari field. At that time three boys namely, Manik, 

Ashok and another whose name is not known to him, told him that 

three boys committed misdeeds forcefully upon a girl near Thakurbari 

field.  These three boys also told him that on being seeing the incident, 

they put up dress upon the victim as she was found in naked. Then 

aforesaid three miscreants fled away from the spot. On the next day, 

he met the mother of the victim on the road and narrated the incident 

to her.  During investigation when the police arrived, he told police 

that he can identify the house of Manik, Ashok and Janglu who had 

informed him about the incident. These three boys reported the name 

of the three accused persons. Therefore, they were also supported the 

incident of the prosecutrix.     

29.  Here in the present case, the evidence adduced by prosecutrix 

and other witnesses that the incident took place near the Thakurbari 

field under a tree, there is no any evidence other than accused 

persons none has seen the incident. On the other hand, there is an 

evidence that while PW 3, PW 4 along with others who playing cricket 

at the Thakurbari field, they saw accused Bolu Gupta taken the victim 

by tiding her mouth in a bike. After some time they suspected accused 

Bolu Gupta for taking the victim in such a way so they went there, 

they met the prosecutrix who was found crying and undressed. They 

put her dress and they have reported the matter to Jabir Ahmed Ansari 
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who lateron informed about the incident to her mother that has not 

been challenged by defence at any point of time.  

30.  Another point is to be discussed in the present case is that as 

stated herein above, PW 6 Sri Manik Bhuihar who turned hostile but 

his unhostile statement gives an another circumstances. PW 6 Sri 

Manik Bhuihar stated that the incident occurred 3/ 4 months ago. They 

were playing cricket in Thakurbari field. There were other boys also. 

He saw a girl whose face was covered with a handkerchief was going 

on a bike towards the tea garden. After about half an hour they went 

to that place and saw that the girl was sitting on the ground near a 

“Nalla”. That evidence is also supported the prosecution case.   

31. Now, the question comes how far the hostile portion of 

evidence of PW 6 can be used by the prosecution. 

32. It has been held in State of Rajasthan Vs. Bhawani (2003) 

7 SCC 291, where the Hon’ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the 

court at the request of the prosecution counsel and he was 

allowed to cross-examine the witnesses, no doubt furnishes 

no justification for rejecting en block the evidence of the 

witnesses. But the court has at least to be aware that 

prima facie, a witness who makes different statements at 

different times, has no regard for truth. His evidence has to 

be read and considered as a whole with a view to find out 

whether any weight should be attached to the same. The 

court should be slow to act on the testimony of such a 

witness and, normally, it should look for corroboration to 

his evidence. The High Court has accepted the testimony of 

the hostile witnesses as gospel truth for throwing 

overboard the prosecution case which had been fully 

established by the testimony of several eye witnesses, 

which was unimpeachable character. The approach of the 



Page 20 of 28 

 

Sessions Case No. 289 of 2015 Page 20 

 

High Court in dealing with the case, to say the least, is 

wholly fallacious.”   

 

33.  It has been held in Bhagaban Singh Vs. State of Hariyana, 

reported in 1976 SCR (2) 921 that – 

 “There is no legal bar passed on the testimony of the 

hostile witness if corroborated by other reliable evidence.” 

 

34. In this connection, I have also mentioned a case law i.e. 

Gautam Das and another Vs. State of Tripura and another 

reported in 2008 (3) GLT 625. 

 

35. In the instant case, the hostile portion of statement of 

aforesaid witness i.e. PW 6 Sri Manik Bhuihar was confirmed by the 

Investigating Officer PW 7 on oath. This statement is corroborated 

with the statement of the victim, reporting witness PW 2 Smti Swapna 

Saikia and statements of PW 3 Sri Ashok Kumar, PW 4 Sri Allarush 

Munda and PW 8 Jabir Ahmed Ansari. Under such circumstances, the 

statements of aforesaid hostile witnesses cannot be discarded. 

Therefore, PW 6 has also supported the prosecution case.           

36. It appears that the informant has filed the ejahar after four 

days of the incident. The FIR clearly reveals about the prosecution 

story and the complainant PW5 who herself victim in this case vividly 

described the whole incident how she was taken by Bolu Gupta and 

committed rape by him after tiding her hands when other accused 

Mithun was also helped Bolu in tiding her hands, thereafter Bolu 

committed rape on her. The complainant/victim as PW 5 vividly 

described the whole story before the court. Her evidence is tallied with 

the contents of the ejahar and also corroborated with the statement of  

other reporting witnesses. The statement of victim made before the 

court is also corroborated by her statement recorded under Section 

164 CrPC and statement made under Section 161 Cr.P.C. The learned 
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Magistrate who recorded the statement of the victim, PW 9 clearly 

described the mood of taking statement u/s 164 of the Cr.P.C. She 

clearly stated that the victim made statement voluntarily. While the 

statements of the accused persons were recorded u/s 313 Cr.P.C the 

accused persons pleaded simply denial.  

37.  In the recent case, Dilip Saikia Vs State of Assam, reported 

in 2001(1) GLJ 14 held that –  

“Since the evidence of PW2 and 3 are cogent, natural, 

truthful, reliable and confidence inspiring. Regarding 

the medical evidence it must be noted that the victim 

woman is a married woman with three children. It is 

not expected that in such case of rape on a married 

woman there should be a mark of violence or injury of 

a person unlike the married woman or maintain who 

are not habituated in sexual intercourse. Therefore, the 

evidence that there is no sign of rape and violence on 

the person of the victim woman did not effect in any 

manner the credibility of the evidence of victim woman 

whose evidence have been otherwise found cogent and 

reliable being corroborated by PW3.” 

38.  In the present case, it appears that the victim – PW 5 

supported by her statement under Section 161 & 164 CrPC and also 

tallied with the FIR. There is nothing to disbelieve upon the aforesaid 

statement. There is no any evidence that the complainant has any 

enmity with any of the accused or any enmity with any of the family 

members of any of the accused, therefore, nothing inference can be 

drawn adverse to her statement. Under such circumstances, the 

evidence of victim is found to be cogent, natural, truthful and reliable. 

So, merely because there is no any injury mark on her private part or 

body it cannot be presumed that the accused persons had not been 

committed any act whereby accused persons outrage the modesty of 

the said unmarried girl. The evidence of Medical Officer i.e. there is no 

sign of recent sexual intercourse and no injury on her private parts or 

body did not affect any manner the credibility of the victim whose 
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evidence has been otherwise cogent, reliable being corroborated by 

other material evidence.  

39.  Now we are to see how far the prosecution has able to prove 

the alleged charge under Section 376 of the IPC against the accused 

Bolu Gupta and under section 109 of the IPC against accused Susil 

Sarmah and under section 375/511 of the IPC against accused Mithun 

Saha.  

40.  The law is that in a case of rape, the onus is always on the 

prosecution to prove affirmatively each ingredient of the offence it 

seeks to establish and such onus never shifted. The main evidence in 

all such case is that of the victim herself. In practice a conviction for 

rape almost entirely depend on the credibility of the woman, so far as 

the essential ingredients are concerned, the other evidence being 

merely corroborative. It is not necessary that there should be 

independent corroboration of every material circumstance in the scene 

that the independent evidence in the case, apart from the testimony of 

the complainant, should in itself be sufficient to sustain conviction. All 

that required is that there must be some additional evidence rendering 

it probable that the story of the complainant is true and that is 

reasonably safe to act upon it. 

41.  In the present case, it appears that the victim – PW 5 proved 

that the accused Bolu Gupta at the relevant time after tactfully taking 

her towards the place of occurrence through Thakurbari field 

committed misdeed to her by tiding her hands with the help of Mithun 

Saha. The accused threatened her not to disclose the matter to 

anybody otherwise threatened to kill her. So, she did not lodge the 

ejahar on that very date neither she reported the matter to her mother 

on that very day. As already stated that her statement made before 

the court corroborated with her statement made u/s 161 and 164 

Cr.P.C. Despite vigorous cross-examination, taking of 

complainant/victim by accused Bolu Gupta tactfully, in his bike towards 

the place of occurrence has remained same. Taking of 
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victim/prosecutrix by the accused Bolu Gupta in his motor cycle by 

tiding her mouth by a cloth also noticed by PW 3 and 4. The  

prosecutrix narrated the whole incident to PW 3 and 4 and they have 

been reported about the incident to PW 8 Jabir Ahmed Ansari. Despite 

vigorous cross-examination the evidence of taking of victim by accused 

Bolu Gupta and thereafter committed misdeed to the victim with the 

help of Mithun has remained unshaken. There is an ample evidence of 

commitment of  misdeed by Bolu Gupta with the help of Mithun with 

intent to outrage her modesty, but, in this circumstances whether it is 

lawful to convict the accused Bolu Gupta under Section 376 of the IPC 

and Mithun Saha u/s 376/511 of the IPC and Susil Sarma under 

Section 109 of the IPC ?  

42.  In this connection, I may cited a case law viz Aliul Rahman 

Vs State of Assam, reported in (2005)3, GLR 581, where it has 

been held in Para 14 that –  

“Indian Penal Code, 1860, Section 376 – Rape – Failure of 

the prosecution to prove that the appellant committed the 

offence within the meaning of Section 375. To constitute 

the offence of rape, the penetration of male organ of 

generation into the vagina of a victim is necessary and 

such penetration may even be of a slightest degree. In 

the instant case, there is absolutely no evidence about the 

penetration of the male organ of accused and prosecutrix 

has not stated anything about having any sexual 

intercourse by the accused. As such positive statement 

has not been made by the prosecutrix in her evidence the 

court of the purpose of ascertaining whether there is any 

other evidence to prove the offence of rape has 

scrutinized the evidence of PW2, Ragina, who was 

informed by PW2 as well as the evidence of the doctor 

who medically examined the prosecutrix. As discussed 

above neither the PW2 nor the PW1 has stated anything 

about the penetration of male organ of generation by the 

accused into the vagina of the prosecutrix. What they 

have stated is that the accused did some bad thing with 

the prosecutrix, without explaining any further. This 

position has led m to scrutinize the evidence of the doctor 
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PW5. The doctor has also deposed before the Court that 

he did not find any injury in any part of the prosecutrix 

including the thigh, vagina, breast, or face and he did not 

find any evidence of rape. Taking into account the 

evidence of the prosecution witnesses, it cannot, 

therefore,  be held that the accused appellant has 

committed offence under Section 375 of the IPC as the 

prosecution has failed to prove that the accused 

committed any rape within the meaning of Section 375 of 

IPC.” 

43.  In the instant case, prosecutrix stated that accused Bolu Gupta 

committed insertion of male organ into the female organ but doctor 

who examined the victim opined that there is no any sign of recent 

sexual intercourse and there is no any marks of violence on her private 

parts as well as on her body but law is well settled that the absence of 

injury either on the accused or on the prosecutrix shows that the 

prosecutrix did not resist but absence of injury is not by itself sufficient 

to hold that the prosecutrix is a consenting party. In the instant case, 

the victim was examined after about four days of the incident. 

Therefore, there is hardly any evidence may be received by the doctor 

as to recent sexual intercourse. The medical evidence shows no any 

injury upon the body or private parts of the victim which ordinarily 

expected in case of forceful rape. In considering the aforesaid 

circumstances, the evidence of outraging the modesty of the victim 

cannot be ruled out.  

44.  In this situation, I may cited a case law i.e. Narayan Vs State  

of MP reported in 2003 Crl LJ, 2002(4) where it has been held that 

–  

“ Looking to the FIR, statements of the prosecutrix and 

the statement of Ganpat (PW2), Laxman (PW3) and 

Raghavram(PW5) it appears that the same incident had 

taken place because all these witnesses had not axe to 

grind against the appellant. It appears that the 

prosecutrix and her two companion Ganpat(PW2) and 

Laxman(PW3) were sitting by the inside of the road near 

agriculture field. Thereafter, appellant came there and 
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outraged the modesty of the prosecutrix. In view of the 

fact that prosecutrix has nowhere stated about the 

penetration of male organ by the appellant into female 

organ of the prosecutrix. Thus, on the evaluation of the 

evidence available on record, utmost the offence of 

outraging the modesty of the prosecutrix punishable 

under Section 354 of IPC would be made out.” 

45.  So, in considering the facts and circumstances of the present 

case, it is held that no doubt there was an incident took place where 

the accused Bolu Guupta outrage the modesty of the 

victim/prosecutrix and accused Mithun Saha also attempted to commit 

the outrage the modesty of the victim/prosecutrix cannot be ruled out. 

But the prosecution has failed to prove the charge u/s 376 of the IPC 

against accused Bolu Gupta, under section 376/511 of the IPC against 

accused Mithun Saha. They are acquitted from the above section of 

respective charges.  

46.  Therefore, I have no hesitation to hold that the prosecution has 

ably proved the case against the accused Bolu Gupta u/s 354 of the 

IPC and against accused Mithun Saha u/s 354/511 of the IPC. As the 

prosecution has failed to prove the charge against the accused Susil 

Sarma so he is acquitted from the charge u/s 109 of the IPC. So, I 

convict the accused Bolu Gupta under Section 354 of the IPC and 

accused Mithun Saha u/s 354/511 of the IPC.  

47.  Heard the accused persons Sri Bolu Gupta and Sri Mithun Saha   

on the point of sentence, whereby they praying for leniency stating 

that they were in jail hajot for more than three months.   

48.  Considering the facts and circumstances, leading to commission 

of crime committed by accused Bolu Gupta and Mithun Saha,  I am not 

resort to give the benefit of provision of Probation of Offenders Act to 

the accused persons. If the beneficial provisions of the probation of 

offenders Act is given to offender like one punishable under Section 

354 of IPC for outraging modesty of grown up woman, it would not 

only encourage the escalation of such crime but also would became 
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difficult to check or arrest of perpetrator of those crime and imperil the 

modesty of several innocent girls.   

49.  Accordingly, in considering the age, antecedents and 

circumstances leading to commission of crime, I sentenced the 

accused Bolu Gupta with Simple Imprisonment for one year and also 

to pay a fine of Rs.20,000/-, i/d to Simple Imprisonment for another 

two months for the offence under Section 354 of the IPC.  

  I also sentenced the accused Mithun Saha with Simple 

Imprisonment for 6 (six) months and also to pay a fine of Rs.10,000/-, 

i/d to Simple Imprisonment for another two months for the offence 

under Section 354/511 of the IPC.  

50.  The accused persons /convicts are put to prison to serve the 

sentence. The period of detention of the accused persons during 

investigation, enquiry or trial, if any, be set off against the substantive 

sentence of imprisonment under Section 428 of the CrPC. 

51.  As per provision of Section 357-A of the Cr.P.C, victim’s 

compensation is permissible in law. After going through the statement 

of witnesses on record, I think that victim is entitled to get the 

compensation. To mitigation mental agony and trauma suffered by the 

victim an amount of Rs.25,000/- (Rupees twenty five thousand only) is  

awarded as compensation.  

52.  Learned Secretary, District Legal Service Authority, Sonitpur, 

Tezpur be asked to give the compensation to the victim after proper 

verification.  

53.  Let a copy of judgment and order be furnished to the convict 

free of cost.  
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54.  Another copy of judgment and order be sent to the learned 

District Magistrate, Sonitpur, Tezpur as per provision of Section 365 of 

CrPC.  

55.  Send back the GR Case Record being No 1123 of 2015 along 

with a copy of this order to the learned committal Court.  

  Given under my Hand and Seal of this Court on this the 20th 

March, 2018. 

  

    (A.K. Borah) 
                 Sessions Judge, 

                       Sonitpur,Tezpur. 

Dictated and corrected by me. 

 

  

      (A. K. Bora) 
     Sessions Judge,                   

    Sonitpur,Tezpur. 

 

 

Dictation taken and transcribed by me: 

 

Smt. R. Hazarika, Steno. 
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Dr. Bibha Noni Keot, M.O. 
2.  Prosecution Witness No.3 :- Smti Swapna Saikia,   
3.  Prosecution Witness No.3 : Sri Ashok Kumar.  
4.  Prosecution Witness No.4 :- Sri Alarush Munda. 
5.  Prosecution Witness No.5 :- Victim Miss X 
6.  Prosecution Witness No.6 :- Sri Manik Bhuihar, 
7.  Prosecution Witness No.7 :- Sri Basanta Kr. Borah, 
  
 

Prosecution Witness No.8 :- Jabir Ahmed Ansari, 

 Prosecution Witness No.9 :- M. Sharma, JM 1st class, Tezpur 
 

    
EXHIBITS. 

 Exhibit 1    :     Medical Officer 

 Exhibit 2    :     FIR 

 Exhibit 3    :     164 Cr.P.C. statement of the victim. 

 Exhibit 4    :     Sketch map 

 Exhibit 5     :     Chargesheet 

 Exhibit 6   :     GR case No. 1123/15 

 Exhibit 7    :     Case diary of Rangapara PS case No. 49/15 

  

  
    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 

 


